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5 February 1976

MEMORANDUM FOR: Morning Meeting Participants

1. At a meeting of the ICG yesterday at 3: 00, the Justice Department
tabled legislation dealing with three topics: (a) assassinations, (b) mail
openings, and (c) electronic surveillance. Copies of this package have been |
made available to the "ADD's Group"; for those who have not received it,
copies are available in OGC.

2. With respect to assassinations, Nino Scalia, Assistant Attorney
General, Office of Legal Counsel, stated they were content to go with the
draft bill contained in the Church report. As to the mail opening bill, it -
was pointed out that there was no provision for warrantless mail openings
for national security and this may be regarded by some as precedent with
respect to electronic surveillance. With respect to these two bills, the
White House expects comments from agencies by the close of business Friday,
6 February.

3. With respect to the electronic surveillance bill, it was stated that
it is not yet complete and consequently the White House was not expecting
a sign-off from interested agencies, but rather general views such as serious
difficulties with the bill or no serious difficulties or even views that no
legislation is necessary, although one of the specific purposes is to build
a backfire against many of the electronic surveillance bills introduced
already on the hill. These comments are expected by close of business,
Friday, 6 February.

4. At this same meeting it was also stated that views of agencies were
desired by close of business, 6 February, on the restrictions Executive
order and the Church oversight bill, S,2893. The ADD's met yesterday on
the restrictions Executive order. OGC's position on 5.2893 was sent to the
ADD's group yesterday.

5. The ICG was advised that the President planned to make a statement
soon which would endorse the assassination legislation and the mail opening
legislation, together with our sources and methods legislation. It was
expected that the President would make general references to electronic
surveillance legislation and that the matter is being studied carefully looking
toward legislation. .

,-’iJOHN S. WARNER
/ General Counsel

rd
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A BILL

To amend Title 18, United States Code, to authorize
applications for a court order approving the use of electronic

surveillance to obtain.foreign intelligence information.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

that this Act may be cited as the "Foreign Intelllgence
Surveillance Act of 1976." _ | -

’ Sec. 2 Title 18, United States Code, is amended by

adding a new chapter after Chapter_ll9: . ~> v_‘.  ;'nw1i
o .".éhapter 120. Electronic Surveillance.wiéﬁin the |

United_States for Foreign Intelligence Purposes -~

Section 2521. Definitions.

» (a) Except as otherwise provided in fhis section the
definitions'of Section 2510 of this title shall apply to this
chapter. o | o o . o

(b) As used in this'chapter - )
1. "agent of a foreign power" means a person

who is aﬁ officer or employee of a foreign government

or who, pursuant to the direction of a foreign govern-

ment or foreign based terrorist group, is consciously

engaged in spying, sabotage, or terrorist activities.
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2. “electronic surveillance" means the

-acquisition, by an electronic device, without the
consent of anyAparty thereto, of the contenté of a
wire communication to or from a person within the
United States, or of an oral communication within the
,United States, ér of a radio transmission made with a
| reasonable expectation of privacy where the point of
origin and all intended recipients are located within
%\ the United States. -
3. ‘"foreign intelligencé information.méans;
(1) 'information reléting to the ability
: of the United States to protect itself against
.actual or potential attack éf other hoétile
acts of a foreign power or iﬁ; agents{ |
(ii) informétion,with respect to foreign
territories, deemed necessary tO'the_security
of the nation or to the conduct othﬁe féreign
affairs of the United States; |
(iii) information relating to ihe ability .
~of the United States to protect national security
information against foreign intelligence activities.

4. "Attorney General" means the Attorney General

of the United States or in his absence the acting’

Attorney General.
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Séction 2522. Authorization for Electronic Surveillance

for Foreign Intelligence Purposes.

The Attorney General, pursuant to written authofization'
" by the President; may approve an application to a Federal judge
~having jurisdiction under sectidn 2523 of this chapter, and
such judge may grant an order, in conformity with section 2525
of this chapter, approving electronic surveillance of an agent
of a‘foreign power for the purpose of'obtaining foreign
._Jintelligence information. | |

Section 2523. Designation of'Jud@es Authorized to

" Grant Orders for Electroni¢ Surveillance.

(a) The Chief Justice of the United States shall
designate seven district couft judges, any one of whom shall
be auﬁhorized to hear applications for and grant orderé approving
electronicvsurveillance anywhere within the United States under
the procedures set forth in this chapter; L |
(b) The United States shall have the right to appeal
the denial of any application made under this chapter to a
panel of three judges chosen bf the Chief Justice from!among
the judges of the United States Court of Appeals for the District
of Columbia Circuit, and shall further have the right to appeal
an affirmance of denial by the panel to the Supreme Court.-
(c) Applications made and orders granted under this

chapter shall be sealed by the presiding judge and shall be

kept under security measures established by the Chief Justice
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in consultation with the Attorney ieneral.

Section 2524. Application for an Order.

(a) Each application for an ofder approving électxoﬁic
sﬁrveillance undexr thié chapter shall be made in writiﬂéﬂupon
oath or affirmation to a judge having jurisdiction under -
section 2523 of this chapter. - Each application must.be
approved by the Attorney General and shall include the following

. information:

1. the identity of the officer making the \

f application; . | o :
2. thé authority of the applicant té méke-the
application; ' o | |

3.. a statement of the facté and circumstances
relied upon by the appiicant to justify his belief that
. (1) the target of the electronic Surveil»
lance is an agent of a foreién éower;
(ii) the facilities or the place at which_
s .
the electronic surveillance is directed are being
used, or are about to be used, by an agent of a
fofeign power; |
(iii) the information sought will be
acquired if the electronic surveillancé is
permitted;
4. a statement of the procedures by which the

acquisition and retention of non-foreign intelligence
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information will be minimized.

5. a description of the type of information
sought and a certification by the Assistant to the
President for National Security Affairs or any other
appropriate Executive branch official appointed by:
the President by and with the advice and consent of
the Senate that such information is foreign intelli-
gence information that cannot feasibly be obtained.,
by normal investigative techniques;

6. a statement of the means by which the
surveillance will be‘effected;

7. 'a statement of the facts‘cdncerning ali
previous applications known to the Attorney General‘
that have been made to any judge undexr this chapﬁér
involving any of the persons, facilities or Places
specified in the application, and the action takeﬁ on
eachAprevious application; = .

8. a statement of the period of time er which
the electronic surveillance is required-to be maintained.
| if the nature of the intélligence gathering is such
that the approval of the use of électronic surveillance
unde: this chapter should not automatically terminate
when the described type of information has first becn -

obtained, a description of facts supporting the belief

that additional infor :2tion of the same type will be
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obtained therecafter.

(b) The Attorney General may require any ofher
affidavit or‘certification from any other officer in connection
with the application.

(c) The judge may require the applicant_to furniah
such other information or evidence as may be_neceséary to make
the determihatioas required by section 2525‘of thisAtitle,‘

Section 2525. Issuance of an Order.

. {a) Upon an application made pursuant to section 2524

‘of this title, the judge shall enter an ex parte order approving
'the electronlc survelllance 1f he finds that:
-1.. the Pre51dent has authorized the ALtorney
General to approve applications for electrcnic survcillancc‘
- for foreign lntelllgence 1nformatlon, | -
2. the application has been approved by the
‘Attorney General
3. on the basis of the facts submltted by the .
application, there is probable cause to believe that:
(1) the:target of the electronic surveil-
lance is an agent of a foreign power; =7
(ii) - the facilities or place at which
thc electronic surveillance is directed are
being used, or are aboct to be used, by an .agent

of a foreign power; and
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»(iii) the information sought ﬁill be
obtained if the surveillance is approved.

4. minimization procedures to be followed are
reasonably designed to minimize the acquisition and
rétention of non-foreign intelligence information;

5. certification has been made pursuant to
section 2524 (a) (5) that the informétion soﬁght is
foreign intelligence information that cannot.feasibly
be obtained by normal investigative techniques;

'"; ({b) An érder appfoving an electronic surveiliancé
under this section-shall:
| l. specify:

(i) the iaentity or a characterization

of the persons targeted by the electronic.sur~
‘veillance; .

(ii) the nature and location of the
facilities or the place at;whicﬁ the electronic
éurveillance will be directed;

.(iii)' the type of informaticn sought;

(iv) the type of communication sought
to be acquired and the means by which the
electronic surveillance will be effected; and

(v) - the period of time during which the
electronic surveillance is approved; and .

2. direct:
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necessary to achieve the purposes for which it was granted,
or for ninety days, whichever is less.
(d) Notwithstanding any otrer provision of this
chapter, when the Attorney General reasonably determines that:
1. an emergency situation exists with respect
to the employment of electronic surveillance to obtain
foreign intelligence information before an order'author~
izing such survelllance can with due diligence be ob—
tained, and |
Lt | 2. the factual basis for issuance of an order
under this chapter-to approve such sufveillance exists)
he may authorize the emergency employhent of electronic sur-
veillance if a judge de51gnated pursuant to section 2523 of
thls title is informed as soon as possible after the decision
is made to employ emergency electronlc surveillance and if an
application in accordance with this chapter is made to’ that
judge within 24 hours after that dec151on, whether or not the
electronic surveillance is still in effect at that time. The.
eﬁergency electronic surveillance may continue until the judge
approves or denies an order pursuant to subsection (a) of this
sectipn, but the judge shall stay the effect of his denial if
the Attorney General appeals that denial within 24 hours.
{e) A judge denying an order under this section or a

panel affirming such denial under section 2523 (b) shall state
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the reasons therefor.

Section 2526. Use of Information.

(a) Information acquired from an electronic surveil-
lance conducted pursuant to this chapter may be used and
disclosed by Federal officers and employees only to the extent
that such use and disclosure is appropriate to the proper
'performance'of.their official duties. |

(b) The minimization procedureé réquired under this
chapter shall ‘not preclude the retention and disciosuré of non-—
foreign intelligence information acquirea incidentally which

relates to a violent crime. P S o oy

(c) When information acquired ftom or the proauct of an
electronic surveillance conducted pursuant to this chaptei
©is receivéd in evidence in any trié;, proééeding, or §therVA

hearing in any Federal oxr State‘court, the‘provisions of
section 2518(9) of chapter 119 shall'no; apply. No oﬁherwise
‘privileged communication obtained in accordancé.with, or ih
.violation of, the provisions of this Ehapter shall lose its
privileged character. | '

(@) If an emergency employment of electronic surveil-

iénce isvauthorized under section 2525(d) and a subsequént
order approving.the surveillance is not obtained, the judge

with whom an application for an order under section 2524 is
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filed shall cause to be served on the persons named in the

apolication, and such cther parties under electronic surveillance
as the judge may determine in his diécretion-it is in the
interest of justice to serve, an inventory which shall include
notice of | -

1. +the fact of the application;

2. .the period of the surveillance; end

3. the fact thet during the perioé informetion

was or was not obtained.

"bn an ex parte showing of good cause to the jﬁdge'the eerVing

" of the inVentory required by this subsection may be postponed.

Sectlon 2527. Report of Electronlc Survelllance,

“(a) Within thlrty days after the explratlon of the
pe#iod of survelllance authorized in an order, or exten51on
of an order, entered under section z525, or aftexr the denJal
of an appllcatlon for an order oOXx exten51on approv1ng an electlonlc
“gurveillance, the Attorney General shall report- ‘to Lhe Admlnl—
strative Office of the United States Courts:

1. the fact that an order or extension was
applied for;

‘2. the kind of surveillance sought;

3. the fact that the applicatioﬁ for the order

or extension was granted as applied for, was granted
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in modified form, or was denied;

4. the pexriocd of time the electronic surveillanc;

was authorized by the order or extension; and
5. +the identity of the officer making the appli-
cation. P
._(b) In April of each year the Attorney General shall
tfansmit to the Congress a report concerning the nﬁmber of
applications made for orders and extensions of orders’aéproving

electronic surveillance, and the number of such orders and

-

extensions granted and denied, during the preceding calendar

year.
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® A BILL

To amend Title 18, United States Code, to authorize

applications for a court order approving the opening of
mail to obtain foreign intelligence 1nformatLon,

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled, that

this Act may be cited as the "Mail Surveillance Act of 1976."
Sec. 2. Title 18; United States Code, is amended by
adding a new Chapter after Chapter 120:_ .
"'Chapter 121. Opening United Stateé mail‘for foreign
intelligence pufposes -

"Section 2528. Authorization for opening mail for

foreien intelligence purposes.

,"Notwithstanding‘any other provision éf law, the
Attorney General, pursuant to Writteﬁ éuﬁhorizatioﬁ by
the President, may approve an application to a Federal
judge designated according to Section 2523 of Chapter 120
-;f this Title, and such judge may grant an order, in coﬁ;
formity with Sectioﬁ 2530 of this Chapter, approving the

- opening of first class mail in United States postal channels.

Approved For Release 2005/07/28 : CIA-RDP




Approved For Release 2005/07/28 : CIA-RDP91 M00696R0009001 10008-8 ',

“Section 2529. Application for an Order.

""(a) Each application for an order approving the
opening of mail under this chapter shall be made in wyriting
upon oath or affirmation to a judge designated. pursuant to
. Section 2523 of Chapter 120 of this Title. Each appliaa—
tion must be approved by the Attorney General and shall
" include tha following information:'

(1) The idantity of the officer making.the |
applicatian; | | o

"(2) The authority of the afplisant to.maka'tha
applicatiOn; i |

"(3) A statement of the facts and c1rcumstances
relled upon by the appllcant to Justlfy his bellef
that the person whose mail is to be opened is cgn;

- sciously engaged in spying, sabotaga, ot tertorist
activities pursuant to the diréction of a foreign
_goterﬁment or foreign terrbtist group;

"(4) A desctiption of the type of informatisn
sought and a certification by the Assistant to the
Prasident for National SecuritybAffairs or any

Executive Branch official appointed by the President
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by and with the advice and consent of the Senate
that such informétion relates to the ability of the
United States to protect itself against actual or
potential attack ox othér hostile acts of a foreign
power, a foreigr: terrorist group, or their agents
or relates to the ability of the United States to
protect nationai security infbrmation against foreign
intéiligence activities, and that such‘informétion_
cannot feasibly be obtained by nbrﬁal investigativev
techniques;
(5). A statement of the procedures by whiéh tﬁé‘
. acquisition and reteption of infofmation not réle?ént'.
to the purpose for which the mail opening waé-aﬁpfbved
~will be miﬁimizéd;
"(6) A statement of the facts conéerﬁing aii
‘previous applications known to_the Attorney Genéral
~ that have been made to any . judge hnder this Chépter
involving any of the persons specified in the applica~'
tion, and the action .taken on each previous application;
"(7) A statement of the period of time during
which mail addressed to, intended for, or coming from
the person described in p;ragrap; (3) of this subsection

may be opened. 1If the nature of the intelligence
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o gathering is such th;t the approval of the opening

of mail under this Chapter should not automatically

terminate when the described type of information has

first been obtained, a description of facﬁs supporting
the belief that additional information of the same

type ﬁill be obtained thereafter.

'(b) The Attorney General may require any other affidavit
or certification from any other officer in connection.@itﬁ the
application.

"(c) The judge may require the applicant to furnish such

. other infofmationvor evidence as may be necessary to make the

determinations required by Section 2530 of this Title.

“Section 2530. Issuance of an Order.
"(a) Upon an application méde pursuant to Sectidnb2529
oL thié Title, the judge shall ente% an ex péfte order approving
the opening of mail if he finds that: |
| "(1). The President‘has authorized the‘Attorngy

General to approve applications for opening mail in

United States Postal channels pursuént to this Chapter;

"(2) the application has been approved by the
Attorney General;
""(3) on the basis of the facts submitted by the‘

applicant, there is probable cause to believe that the
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person whose maii is to be opeﬁed is c&nsciously en-
gaged in spying, sabotage, or terrorist activities
pursuart to the direction of a foreign governmént or
foreigr. terrorist group;
“(4) certification has been made pursuant to
Section 2529(a)(4)-of this Title that the information
sought is dinformation relating to the abiiity §f the
United States to protect itself against actual 6;
potential attack or other hostile acts of a foreign-
T power, foreign terrorist group, or their agents, ox
_reléting to the ability of the United Statés,ﬁo pro%v
tect national securiﬁy information againsf fqreign |
intelligence activities, which cannot feasibly be-v
Aobtained by normallinvestigative féchniques;
"(5) minimization procedures to be followedvare
-reasonably-designed to ﬁinimize the écquisitioﬁ and
retention of information not ;elevant to the purbose
for which the mail opening was approved.

"(b) An order approving the opening of mail under this

section shall

(1) specifiy:
"(i) 2 identity, if known, of the :.vson
whose mail - to be opened, or, if the ider "ty
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o ’ of the person is not known, the addresé to which

the mail to be opened is addressed,

"(ii) the type of information sought,

"(iii) the period of -ime during which
such mail may be opened; and
"(2) direct: ‘

(i) that first class mail in Uﬁited Sﬁateél
postal channels addressed to, intended fqr; ox
sent from the person‘or address specified in'sub~
paragraph-(i) of paragraph (1) pf this subsectiont
may be_opened, | o

M(ii) that the minimizatiénvprocedufes be
followed, and |

"(iii) that, upon the‘réquéSt of the_appliéant,
United States Postal Service employees shali furnish
the applicant forthwith any and;all information,
facilities,.of cher aid necessary‘to accomplish
the mail opening in such a manner as will protect
its seérecy and produce a minimum of interference
with the timely delivery of mail. |

¥(c) An order issued under this section may apprbvé fhe

. opening of mail for a period mnecessary to achieve its purpose,
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Or for thirty days, whichever is less. Extensioﬁs»of ahAorder
issued under this chapter may be granted upon an application
for an extension made in the same manner as required for an
original application and after findings required by subsection
(a) of this section. An extension may be for the period necessary
to achieve the purposes for which it was granted,Aor for thirty
days, whichever is less. :
- "(d) Notwithstanding any other provision of this chapter,
when the Attorney General reasonably determines that: |
LT - (L) An'emergency situation exisfs with respect
to the opening of mail for purposes authorized by .
. this chapter bgforé an order authorizing-sdch opening
can with due diligénce be obtained, and
"(2) the factual basis exists for issuance éf‘aﬁ '
‘order under.this chapter to approve such opening,
he may authorize the emergency 6pening of mail of a persoﬁ be-
:1ieved to be consciously engaged in spying, sébotage, or.terrorist
agtivities pursuant to the direction of an foreign government of
fofeign terrdrist group, if a judge designated pursuant t§ '
secéipn 2523 of this Title is informed as soon as possible after
“the decision is made to employ emergency mail opening, énd if an

.application .in accordance with this Chapter is made to that 3udge

within twenty-four hours after that decision, whether ox not the
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opening of mail continues at that time. The emergency opéning
of mail may continue until the judge approves or denies an brder
pursuant to subsection (a) of this section, but thé judge shall
stay fhe effect of his denial if the Attormey General appeals

~that denial wifhin twenty-four houxs.

(e) If a judge denies an order appliéd for under this
chapter, the United States shall have the right to appeal that
:1denia1 to the panel of three judges speéified in section 2523(b)
of this Title. A judge denying an order undexr this chaptér-or
-a_panel affirming such denial shall state the reasqns.therefor.
- The United States shall have the right to appeal an affifmande
‘'of a denial by the panel to the Supreme Court. | .

"Section 2531. Use of information.

"(a) Information acquired from the opéning of_maii con-
ducted pﬁrsuant to this chapter may be used and disclosed by
.. Federal officers and employees only'tq the extent that such use

féﬂdbéisclosuré is aﬁpropriate to the proper performance of their
official duties.

"(b) The minimization procedures required under this
chapter shall not preclude the retention and disclosure of ﬁon~
. foreign intelligence informatioﬁ incidentally acquired which i:
-evidence of a violent crime.

" '(¢) ©No othervise privileged communicaticn obtained in

" accordance with, or in violation of, provisioc:a of this chapter
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shall lose its ?rivileged éharacter.

"(d) If an emergency mail opening is authorized under
section 2530(d) and a subsequent order approving the opening‘is |
not obtained, the judge with whom an application for:an order
under section 2529 is filed shall cause to be served on the
pefson named-in the applicdtion, and such other parties whése
mall was opened as the judge may determine in his discretion is

-in the interest of justice, an imventory which shall include
notiée of: | |
- "(1) the fact of the application;
."(2) the period of the mail'openingj and
"(3) the fact that during the periéd ﬁail
.was or was not opened.
~'On an ex:parte Showing of goéd cause td the judgé fﬁe sérviné‘bf
the inventory required by this subsection may be postponed.

“Section 2532. Report of mail opening.

"(a) Within thirty days after the expiration of the period
of ﬁail opening apprdved in an order, 6r extension of an order,
.entéred under section 2530, or after the denial of an application
for énvorder or extension approving a mail opening,jthé Attorney
:Generai shall report to the Administrative Office of the United

States Courts:

Approved For Release 2005/07/28 : CIA-RDP91M00696R000900110008-8




.Approved Fcﬁelease 2005/07/28 : QIA-RDP91M00'Q000900110008-8 | !
(1) The fact that an order or extension was
applied for;
"(2) the period of time during which the opening
of mail was approved by the order or extension; and
""(3) the identity of thevofficer making the
application. |
"(b) 1In April of each year the Attorney General shail'
‘transmit to the Congress a report concérning the numbet‘pf applié
-cations made for orders and extensioh df-orders approving the
.ogéning of mail, and the number of such brdefs and extensions

. granted and denied, during the precéding'calendar’year."
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APPERNDIX A

fS. , 94th Cong., lst éess.]

—————e

A BILL, To make unlawful the entering into a conspiracy ta
assassinate a foreign official outside the United States,
the assassination of a foreign official outside the
United States, or the attempted assassination of a foreign
official outside the United States, and for other purposes.

Be it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled,
That title 18, United States Code, is amended by adding
immediately after Section 1117 the following new section:

"§1118. Conspiracy to assassinate foreign official outside
the United States; attempted assassination of
foreign official outside the United States;
assassination of foreign official outside United States.

"(a) If any officer or employee of the United States orx A
any other person while within the United Sates or the special
maritime and territorial jurisdiction of the United States,
conspires with any other such officer, employee or person to
kill any foreign official because of such official's political
views, actions or statements, while such official is outside
the United States and such jurisdiction, and one oxr more such
officers or employees orx persons does any overt act within
the United States or such jurisdiction to effect the object
of the conspiracy, each shall be punished by imprisonment for
any term of years or for life. :

"(b) Whoever being an officer or employee of the United
States, or a citizen of the United States, while outside the
United States and the special maritime and teérritorial juris-
diction of the United States, conspires with any other such .
officer or employee or with any other person or persons to '
kill any foreign official, because of such official's political
views, actions or statements, while such official is outside
the United States and such jurisdiction, and one or more such
officers, employees, citizens or other persons does any overt
act to effect the object of the conspiracy, shall be punished
by imprisonment for any term of years or life.

""(¢) Whoever being an officer or employee of the United
States, or a citizen of the United States, while outside the
United States and the special maritime and territorial juris-
diction of the United States, attempts to kill any foreign
official, because of such official's political views, actions
orAppravestortiRejeask 2005/67128 : GRERDPA1MA0s96ROC0DAG] 00eg-¥nited States
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and such jurisdiction, shall be punished by imprisonment
for any term of years or life.

"(d) Whoever being an officer or employee of the United
States, .or a2 citizen of the United States, while outside
the United States and the special maritime and territorial
jurisdiction of the United States, kills any foreign official,
because of such official’'s political views, actions or state-
ments, while such official is outside the United States and
such jurisdiction, shall be punished as provided under
sections 1111 and 1112 of this title, except that any such
officer or employee or citizen who is found guilty of murder

in the first degree shall be sentenced to imprisonment for
life. ' '

"(e) As used in this section, the term=--

"(1) 'officer or employee of the United States'
means any officer or employee, whether elected or
appointed, in the executive, legislative, or judicial
branch of the Government of the United States (including
the District of Columbia) and its territories and \

possessions, and includes any officer or member of the
armed forces;

"(2) 'foreign official' means a Chief of State
or the political equivalent, President, Vice President,
Prime Minister, Premier, Foreign Minister, Ambassador,
or other officer, employee, or agent; (a) of a foreign
government with which the United States is not at war
pursuant to a declaration of war or against which United
States Armed Forces have not been introduced into
hostilities or situations pursuant to the provisions of
the War Powers Resolution; or (b) of a foreign political
group, party, military force, movement or other associa-
tion with which the United States is not at war pursuant
to a declaration of war or against which United States
Armed Forces have not been introduced into hostilities or
situations pursuant to the provisions of the War Powers
Resolution; or (c) of an international organization;

"(3) 'foreign government' means the government of
a foreign country, irrespective or recognition by the
United States; :

"(4) 'international organization' means a public
international organization designated as such pursuant

to section 1 of the International Organizations Immunity
Act (22 U.S.C. 288); ) '
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"(5) 'citizen of the United States' means,
ition to a United States citizen, any national
United States, and any person who has been
classified as an alien admitted to the United
as a permanent resident under the laws of the
States." '

The analysis of chapter 51 of.title 18, United
ode, is amended by adding at the end thereof the

following:

"1118.

Approved

Conspiracy to assassinate foreign official outside
United States; attempted assassination of foreign
official outside United States; assassination of
foreign official outside United States."
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sufficient. Administrations change, CIA dircctors change, and some-
day in the future what was tried in the past may once again become a
temptation. Assassination plots did happen. It would be irrespon=ible
not to do all that can be done to prevent their happening egain. A law
is needed. Laws express our nation’s valvss; they deter those who
might be tempted to ignore those values and stiffen the will of those
who want to resist the temptation. . :

- The Committee recommends a statute® which would make it a
crincinal offense for persons subject to the jurisdiction of the United
States (1) to conspire, within or outside the United States, to assas-
sinate a foreign official; (2) to attempt to assassinate a foreign official,
or (3) to assassinate a foreign official.

Present law makes it a crime to kill, or to conspire to kill, a foreign
official or foreign official guest while such a person is in the United

tates. (18 U.5.C. 1116-1117). However, there is no law which makes
it a crime to assassinate, to conspire to assassinate, or to attempt {o
assassinate o foreign official while such official is outside the United
States. The Committee’s proposed statute is designed to close this gap-
in the law. : '

Subsection (a) of the proposed statute would punish conspiracies.
within the United States; subsection (b) would punish conspiracies
outside the United States. Subsection (b) is necessary to eliminate the
loophole which would otherwise permit persons to simply leave the
United States and conspire abroad. Subsections (c) and (d), respec-
tively, would make it an offense to attempt to kill or to kill 2 foreign
oficial outside the United States. ’

Subsections (), (b), (¢), and (d) would apply expressly to any
“officer or employee of the United States” to make clear that the
statute punishes conduct by United States Government personnzl, as
well as conduct by private eitizens. In addition, subsection (a), which
covers conspiracies within the United States, would apply to_“any
other person,” regardless of citizenship. Non-citizens who conspived
within the United States to assassinate a foreign official would clearly
come within the jurisdiction of the law. Subsections (b), (c), and

-{(d), which deal with conduct abroad, would nppz‘{ to United States

citizens, and to officers or employees of the United States, regardless
of their citizenship. Criminal liability for acts committed abroad by
pevsons who ave rot American citizens or who are net oflicers or em- -

i . ployecs of the United States is beyond the jurisdiction of the United

States. .
“Foreign official” js defined in subsection (c) (2} fo make clear that -
an offense may bo commitied even though the “officizl” belongas to an
Insurgent force, an unrecognized government, or a political paity.
The Committec’s investigation—as well as the reality of international

_politics—bas shown that officials in such organizations ave pctential -

targets for assassination? Killing. attempting to kill, or conspiving

-to kill would be punishable under the statute only if it were politically

motivated. Political motivation would encompass acts against foreigm

“officials because of their political views, actions, or statements.

The definition of “foreign official” in section (e) (2) also provides
that such person must be an official of a forcign government or move-
ment “with which the United States is not at war pursuant to a
declaration of war or against which the United States Aymed Tovees

1The recommended statute s printed In Appendix A.
2 Fnoz example. Lunnunba was not an oficlnal of the Congolese movernment at the thne
of thr plois apainst his life, and Trujille, even though the dictator of the Donmiulcin

- Kepublle, Leld no otlicial governuiental pesition In the latter yerio of his regloe.
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- have not been introduced into hostilities or situations pursuant to
the provisions of the War Powers Resolution.” This definition makes
it clear that, nbsent a declaration of war or the introduction of United
States Armed Forees pursuant to the “War Powers Resolution, the
killing of foreign ofiicials on account of their political views would
be a criminal offense. ' ' '

During the Committee's heatings, some witnesses, while strongly i

-eondemning assassination, asked whether assassination should abso- -
Iutely be ruled out in a time of truly unusual national emergeney.
Adolf Hitler was cited as an example. Of course, the cases which the i
Committee Investigated were not of that character. Indeed, in the - !
Cuban missile crisis—the only situation of true national danger con-
sidered in this report—assassination was not even considered and, if
used, might well have ageravated the crisis. : :
. In a grave emergency, the President has s limited power to act, not
) » in violation of the law, but in accord with his own responsibilities
. under the Constitution to defend the Nation. As the Supreme Cowrt
' has stated, the Constitution “is not a suicide pact.” (Kennedy v. Men-
doza-Martinez, 572 U.S. 144, 160 (1963)) _ ‘
During an unprecedented emergency, Abraham Lincoln claimed
unprececfentcd power based on the need to presérve the nation:
® * ¥ my oath to preserve the Constitution to the best of my ability, imposed
IS upou me the duty of preserving, by every indispensable means, that povernment—
- hat nation——of which that Constitution was the orzanic law., Was it possible to
lose the nation, ana yet preserve the Constitution? By general law, life and limb
: must be protected ; yet often a Hmb must be amputated to save a life; but u life
- ’ * 1s never wisely given fo save a limb. I felt that measures, otherwise nnconstitu-
: tional, might become lawful, by Lecoming indispensable to the preservation of
- the Constitution, through the preservation of the nation * * * (4'he Completc .
Works of Abrakam Lincoln, Yol. X, pp. 63-66.) (Nicolay and Ifay, Eds. 1S94.)
Whatever the extent of the President’s own constitutional powers.
it is 2 fundamental principle of our constitutional system that thosc
poswers are checked and limited by Congress, including the impeach-
ment power. As a necessary corollavy, any action taken by a President
pursuant to his limited inherent powers and in appavent conflict with
the law must be disclosed to Congress. Only then can Congress judge
whether the action truly represerted, in Lincoln’s phrase, an “indis-
pensable necessity”™ to the life of the Nation. ) .
As Liucoln explained in submitting his extraordinary actions to
Congress for ratification: , : ’
In full view of his great responsibility he has, s.0 far, done what lie has deemed
his duts. You will now, according to your own judgment, perforin yours.
(Abrabam Lincoln, Message to Congress in Special Session, July 4, 1861.)
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